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I N T R O D U C T I O N  

It  has become commonplace f or l it igants and their  counsel  to routinely fi le applications  

for extensi on of  t ime stipulated by the various rules of  courts within whi ch they are 

required to perform certain act s.  Fil ing  an applicati on for  ext ension of  t ime has evolved  

to become  the most quotidian appli cation before courts i n Nig eria,  and motions of  this 

 

It  has become accept able practice f or courts to grant  applicati ons f or extensi on of  t ime 

as a  matter of  course without placi ng much bur den on the applicant s t o convince the 

court  that  they indeed deserve the grant of  an extension of  t ime within which to per form 

acts  that  are essenti al  to  their  claims or  defence.  This  f lexibl e and l enient  approach i s 

constitutional  right to fair  hearing.   

Applicant s would argue that  a l it igant should not  be denied the right to fair  hearing as a  

result  of  procedural  

excuse in their  applicati ons for ext ension of  t ime to 

perform their  obligations.   

Thi

A l i  A l a b a  

I n t e r n a t i o n a l  L i m i t e d  &  A n o r  v  S t e r l i n g  B a n k  P l c 1,  and the i mplications this  deci sion 

will  have for  l it igation i n Nigeria.   

 

In spite of  the number of  counsel  representing a  l it igant i n a particular case  or  the 

a matter i n court  i s  primarily the concer n of  

the l it igant  as  he wi ll  be directly  affect ed by the outcome of  the dispute resol ution 

process.  
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Consequently,  the l it igant has th e duty t o provi de to hi s counsel  and to the cour t,  all  

resources necessary for the determinat ion of  his case.  The l it igant al so bear s the 

primary responsibility for taking all  steps required by the relevant l aws and rules of  

courts  in the protection of  hi s  i nterest  before a  court.   

 

 

 

A counsel  has a professi onal  duty t o represent the interest  of  his client  to the best  of  his  

capabilit ies.  Beyond that  general  duty,  the Rules of  Professional  Conduct f or Legal  

mandat es counsel  to,  amongst  other duties,  devot e hi s 

attention,  energy and experti se  to the service of  hi s  client and, subject  to any rul e of  

law, to act  in a  manner consistent with the best  i nterest  of  the client. 2 A counsel  al so has 

the duty not  to hand l e a l egal  matter without adequate preparation and must not neglect  

a legal  matter entrusted to him. 3  

In additi on to his  dut y to hi s  client,  a  counsel  has a  duty as an officer of  the court  not  do 

any act  or  conduct himself  in any manner that  may obstruct,  delay or adver sely affect  

the admini stration of  justice.  Thi s i ncludes his  duty  to fi le  pr ocesses and perform all  

other necessary  act s before the court  t imeously,  to  ai d the quick di spensation of  just ice. 4 

Rule 32( 2)(e)  of  the RPC specifically pr ohibits c ounsel  from i ntentionally or  habit ually         

violating any establi shed rule  or  procedur e.   

 

O M I S S I O N S  

Where there has been an i nordi nate del ay in the performance of  actions required by the 

courts,  the rules of  court  ordi narily impose penalties r anging f rom the awar d of  costs to 

an outright dismi ssal  of  the matter without the opti on of  relisting s uch matter for 

hearing.  Due to the grave consequences of  these penalties,  the courts  ,  have lent a 
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sympathetic ear to a l it igant who cl aims that  a fatal  delay was not occasioned by hi s own 

laxity but  the mi stake or  ineptitude of  hi s counsel.   

The Supreme Court  in  E . F . P . C .  L t d .  v  N . D . I . C . 5 consi dered t his when it  reasoned as 

follows:   

  

Appeal  righ tly acc epted deposi tions i n th e affidavi t  in support o f  the applic ation fo r  

extension of  time to appeal  to the effect th at,  mistake of  counsel  c ontributed fo r  del ay 

in fi l i ng th e app eal  ti meously,  as  good and substanti al  reaso ns to  grant ex tension of  

( P e r  M u k h t a r  J S C )  

See al so  O p e k u n  v  S a d i q 6;  A d e g b i t e  &  A n o r  v  A m o s u 7 and  M o b i l  P r o d u c i n g  ( N i g )  U n l t d  

v .  H o p e . 8 

A T T I T U D E  O F  T H E  C O U R T S  T O  T H E  D E F E N C E  O F  F A U L T  O F  C O U N S E L  

Although the court s have been liberal  i n granting applications for extensi on of  t ime as a 

matter of  course,  where the l it igant  blames the failure t o t imeously  take necessary steps  

on counsel,  the l it igant ha s the obligation of  showing to the court  that  he has not been 

personally  negligent.  

I n  A h m e d  v  T r a d e  B a n k  P l c 9,  the Court  of  Appeal  held as foll ows:  

judicial  exp edi enc e  and a lthough co nveni ent,  must not be jeopardized by 

indisc rimi nate applic atio ns.  Henc e,  to b e able to sustain the  co ncep t,  th e applic ant 

needs to sho w that he  acted p romptl y i n gi ving i nstructio n to hi s  solicitor  to fi le  the  

appeal,  but th at th e i nadv ertence or  negligence of  th e solicito r caused the delay.  It  is  

also the law that ev en when the applic ant acted promptl y in i nstructing his  counsel,  

he is  stil l  expec ted to  ensure that th e counsel  carried ou t the i nstructi on.  This  is  so  
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because th e l itig ant who fails  to ascertai n i f  his  counsel  h as  taken th e necessary s teps  

 

In  N N P C  v  S a m f a d e k  &  S o n s  L t d 10,  the Supreme Court  held that  the Applicant had:   

ouns el  to  

appeal  ag ains t the decision of  27 May 1996 and couns el  fai led to do so.  Mere  

instructio n to couns el  is  not suffici ent.  The Appellant must sho w that it  took some 

steps  to ensure th at the couns el  complied with the i nstructio n.  Applicant h as not  

shown i n the supporti ng affi davi t  th at i t  to ok some measures  to ensure that i ts  counsel  

 

 

T H E  A L I  A L A B A  C A S E  

The case of  A l i  A l a b a  I n t e r n a t i o n a l  L i m i t e d  &  A n o r  v  S t e r l i n g  B a n k  P l c 11,  decided by 

the Supreme Court  (the SC) on 6  Jul y 2018 is  of  note to this di scourse.  

The Appellants in thi s case fi le d an appeal  against  the deci sion of  the trial  court  at  the 

Court  of  Appeal  (the CA)  on 19 November 1999.  After ent ering their  appeal,  they 

became lax by and failed t o fi le  a brief  of  argument to prosecute their  appeal.  The CA 

thus invoked its  powers under the applicable rule of  the Court  and di smissed the appeal  

on 10 May 2005.   

In December  2005,  the Appellant s f i led an applicati on at  the CA to reli st  the appeal  and  

also applied for  ext ension of  t ime within which to fi le their  brief  of  argument.  The 

Appellant s subsequently withdrew these applications on 18 August  2006  and the CA 

consequently struck out the applicati ons.   

The Appell ant s then proceeded to instruct  a  new counsel  who fi led an applicati on at  the 

CA dated 23 April  2007, seeking an order  for extensi on of  t ime within which to appeal  

against  the May 2005 decisi on of  the CA . The Appellants al so sought an extensi on of  
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granted by the CA and the Appell ant s pr oceeded to appeal  to the Supreme Court  on 13  

December 2007.  

The issue for  determ

appeal,  having  been previ ously  di smi ssed because they fail ed to fi le their  brief  of  

argument within time, can be relisted?  

In its deci sion,  the S upreme Court  answered in the neg ative and further  held that  where 

there has been a  fail ure to fi le  a  brief  of  argument and the court  exer cises its  power to 

dismi ss the appeal,  the court  becomes functus  offic io . 12 The court  agreed with the 

Respondent that  the dismi ssal  operates as  a judgment on the merits as it  termi nates the 

l ife of  the appeal.  It  i s an irreversi ble dismissal  and the CA cannot relist  same.  

The Supreme Court  q uoted with approval,  its earlier  deci sion in A k a n k e  O l o w u  &  O r s  v  

A m u d a t u  A b o l o r e 13 where the Court,  per  Karibi -Whyte JSC had said of  the CA:  

"It  has  no inherent jurisdictio n to set  aside an order of  dismiss al  properly made in th e  

valid exercise of  i ts  ju risdic tion and re - enter the appeal.  A n appeal  dismissed o n the  

ground o f  the failu re  to fi le  appellant's  b rief  of  argument is  fi nal.  Th e app eal  so  

dismissed c annot be revived. "   

Eko J.S.C.  while agreeing with the lead judgment i n the Ali  Al aba case,  made a  note on 

the defence of  fault  of  counsel  as f ollows;  

I  should thi nk that a ti me ha s co me for  defaul ting l i tigants,  relyi ng o n erro r o r  

blunders  of  th ei r counsel,  to  be told,  and I  h ereby tel l  th e appellants  herein,  that it  is  

not enough for  th em to rel y on th e error o r blunder o f  the cou nsel  of  thei r own c hoice,  

when they are in default  of  statuto rily p rescribed ti me -table for taki ng steps  i n 

l itigation; they must  show wh at efforts  they made th emselves  to fol low up on the  

counsel  in order that  their cou nsel  carri ed out thei r ins tructi ons with in the ti me 
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above 

counsel  for  it s tar diness,  mi stake,  or  omi ssion.  

 

I M P L I C A T I O N S  O N  P E N D I N G  L I T I G A T I O N S  

A l i  B a b a  c a s e  is  that  l it i gants 

can no l onger be cont ent with entrusti ng t heir  matters t o their  counsel  and then taki ng a 

back seat.  Litigants will  have to exerci se some level  of  dil igence to ensure  the ti mely 

performance of  procedural  acts  required in the l it igation,  and would be required t o be 

familiar  with the r espective rules appl icable to their  matters i n order to ensure 

compliance.   

Courts may no long er be pr edi sposed towards granti ng appli cati ons f or ext ension of  

t ime as a matter of  course.  Litigants and counsel  who are lax or indolent in pr osecuting 

or defendi ng a cl aim will  not  be given an opportunity to delay the speedy resolution of  

disputes.  Thi s is  expected to ensure an expeditious hearin g of  substantive matters 

before the courts.   

Lastly,  l it igants whose cases are struck out or  dismi ssed due to the  failure to take 

certain actions withi n the stipulated time owi ng to fault  of  counsel  may have a rig ht of  

action agai nst  such counsel  for  br each of  duty and professional  negligence.  Thi s  may 

well  serve as an awakeni ng f or l it igants and counsel  who either deliber ately or  

inadvertently fail  to  keep to the set  t imelines for taki ng required acti ons bef ore the 

courts,  only to purport  to take adva nt age of  the right to fai r  hearing  by seeking an 

extension of  t ime.  

  



 
* This article is not intended to give legal advice. Any specific questions about any legal matter should be referred 

to a lawyer for professional advice. 
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