
 

ABCs OF REGULATORY COMPLIANCE FOR CREATIVE AND INFORMATION 

TECHNOLOGY START-UPS IN NIGERIA 

  by Yewande Ogunajo1 

IN T ROD UC T ION  

The Nigerian economy has witnessed an influx of funding and the  resultant  growth  

in the creativ e and i nformation te chnology (CIT)  industry.  In 2017,  the rise of  

activity in  the Ni gerian tech sp ace attracted Mark Zuckerb erg , 2 th e Chairman and 

Chief Execu tive  Offi cer of  Facebook .  I n Ap ril  2018,  the  Vice  President 3 of  Nigeria  

visited a number of leading s tar t -ups in  the  technology  and innovation se ctor .   

The National  Bure au of Statistics  in  i ts  Ni gerian Capital  Impor tation (Full  Year  

2017) Report  stated that total  capital  imported into  Ni geria  i n 2017  was  $12,  

228,600,000 (Twelve  Bil l ion,  Two Hun dred and Twenty  Eight  Mill ion,  Six  Hundred  

Thousand Uni ted States Dollars ),  a  13 8.7% increase  from the  fi gure  re corde d in 

2016. 4 While shar e  cap ital  inves tment  and th e b anking se ctor  attracted the  highest  

amount of  capital  inflow especially  in the last  qua rter  of  2017 ,  the  information and  

communications s ector witnessed a consiste nt incr ease.  Leading consulting giant,  

KPMG, repor ted that  virtually  al l  sectors  of  the  Nigerian economy w ere  in a  

recession in 2016 except for  the  agricultur e and information &  communications 

sectors . 5 This  tr end has been sustaine d by  the increase d international  focus  on  

start -ups in the C IT industry.   

 In  spite  of  the above  positive trend,  i t  is  re levant  to  note  that  unincorporated or  

newly incorporated C IT entities  face common challenges concerning  re gulatory  

compliance.  Entities  i n this  industry are pe culiar because of the unconventional  

funding p roce dure and lean or ganisational  setup.  Depending on f inancial  strate gy 

and long-term goals,  CIT start -ups gener ate funding through a ngel  inv estors,  

venture capitalists,  incubators,  accelerators ,  private equity,  loans or cr owdfunding.   

                                                           
1 Associate, LEX 
2 Mr Zuckerberg visited Co-Creation Hub, Landmark Centre, Andela, and Afrinolly Creative Hub in August 2017. 
3 Prof. Yemi Osinbajo, SAN.  
4 NBS Report for Q4 and Full Year 2017 published February 2018 at http://www.nigerianstat.gov.ng/download/733 

and accessed on 12 June 2018. 
5KPMG National Budget 2017 published in February 2017 at 

https://assets.kpmg.com/content/dam/kpmg/ng/pdf/ng-national-budget-2017.pdf  and accessed on 11 June 

2018. 
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The mode of  financing,  which may  be  by local  or  forei gn sources ,  mos tly  impacts  

the reporting r equirements  and compliance  standards  of  such  entities.    

Other common challenges ranging fr om corporate gov ernance procedures to  

employee manage ment,  (non -e xisting)  partnership agree ments to 

misunderstandings  w ith investors,  al l  of  which could have  be en contractually  

prevente d or  manage d ,  threaten the star t - up before i t  stabil ise s and be gins to  

achieve its  goals  and potential .  

This  article is  the refore written to p rovide an exposi tion o n how CIT star t -ups can  

navigate the  web of r egulatory  compliance under Nigerian law.  F or this  ar ticle,  a  

fictitious C IT start -up called NewC o wil l  be  used as  a case  study.   

NewCo,  founded by  3  (thre e) under graduates of  a Nigerian university ,  has  

commence d pr e -launch operations  but  is  ye t to  be  incorporated.  It  is  ne gotiating 

funding options with  l ocal  and foreign incubators,  accelerators,  angel  inv estors  and 

venture  capitalist  fir ms and hopes to get  a  gr ant from an international  body  throu gh 

a competition it  belie ves i t  has high  chance s of  winning.   

P REL IM IN A RY C ON SID ERA T ION S  

Before  its  launch and incorporation,  NewCo must  consider  issues such as  

s,  p artnership agre ement  (ter ms of  which wil l  be  agreed 

among the  3  founde r s),  e mployment  contracts,  the  structure  of  the  business,  

funding throu gh deb t,  equity or  av ailable gr ants,  to  a  name a few.  

It  may  decide  to  r egister as  a  private/public  l imited l iabil ity  comp any or  a  business  

name  under  Part  A and B of  the  Companies and All ied Matte rs  Act 6 (C AMA).   

Whatever  NewC o deci des,  the  incorporation and compliance requirements  wil l  vary 

considerably.  For  this  ar ticle,  w e wil l  assume the founde rs of  NewCo hav e agr eed 

to registe r as  a  private  l imited l iabil ity  comp any.   

 

IN C ORP ORA T IO N  C H EC KL IST  

Following an agree me nt re garding  the  str ucture and op erating proce dure,  the 

company must now  take steps to  under go incorporation with the Corporate Affairs  

Commission (CAC).   

authorised share capital ,  particulars  of  i ts  company secretary,  subscribers and first  

directors,  accompanie d by its  Me morandum and Ar ticles of  Association and means  

of ide ntifica tion of  th e company  secr etary,  subscribers and directors.   

Where ther e is  forei gn shareholding held b y ventur e capitalists,  angel  investors,  

etc.,  NewCo must note that i t  ought  to  have  a  minimum share  cap ital  of  N10,  000,  

000 (Ten Mill ion Nai ra).  This  me an s it  wil l  be classified as a  large company for 

                                                           
6 Cap. C20 Laws of the Federation 2004 
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incorporation purpos es.  Official  fe es to  b e paid to  the  CAC  wi ll  depend on the  

authorised shar e capital  of  the  company.  

 

A D D IT ION A L  REQU IREM EN T S  

Tax Re gistration and Opening of  a  Bank  Account  

NewCo is  expe cte d to  r egiste r  with  the  Federal  Inland Revenue  Service  (F IRS)  for  

Companies Income Tax and Value Added Tax (VAT) within 6 months of  

incorporation . 7 The tax identification numb er (T IN) issued after registr ation is  a  

unique number al located and used to  identi fy a pe rson (individual  or company ) as  

a duly registered taxp ayer in  Ni geria  and is  to be used by  that  taxpayer alone.  This  

TIN must  be inse rted on al l  company invoi ces and used at  the p oint of  fi l ing tax 

returns.  With the re cently implemente d Ease of Doin g Business initiative in  

Nigeria,  wi thin a few days of  incorporation of a company by the CAC, the T IN is  

automatically  generated and electronically  issued to the  company using the email  

address  used for  incor poration of  the  company.  

Where NewCo fails  to re gister  with the FIR S for tax purposes,  i t  wi l l  not be able to 

withhold tax from its  foreign partners,  inves tors and cl ients.  Furth er ,  i t  wil l  not be  

able to fi le tax  retur ns  and ob tain tax clearance cer tificates (TCC).  NewC o wil l  also  

be l iable  to  payme nt  of  penalty for  i ts  fai lur e to r egiste r wi th FIRS and comply with  

fi l ing requirements  within the  stipulated ti meline.  

NewCo wil l  require a  corporate  bank  accou nt in  Ni geria  for  business exigency.   

NewCo may  also  be  el i gible to  pay  the  infor mation te chnology tax which is  imposed 

on comp anies  in  the  information commu nication technology  sector.  The  tax 

payable is  1% of  the  total  p rofits  be fore  tax 8 but  is  pay able only by companies  with  

a turnove r  of  N100,  000,  000 (One  Hu ndred Mill ion Nair a)  and above.  The 

National  Information Technology  Develop ment Age ncy (NITD A) Act pr ovides  

explicitly  for  tele communications  and cyb er comp anies,  amongst other  el igible  

entities . 9 

 

The Nige ria Investme nt Promotion Commis sion and the  Ministry  of  Inte rior  

Where NewCo intends foreign inves tors to  participate in the  business by way of  

shareholding,  offe r of  loan facil i ties  or the l ikes ,  i t  wil l  need to  r egister  with the  

Nigeria  Investment  Pr omotion Commission 10 (NIPC) and ob tain a  Business Permit 

from the Ministry of  I nterior,  after incorpor ation but  before  commencing business.   

National  Office  for  Te chnology  Acquisition and Promotion (NOT AP) 

                                                           
7 Section 8 Value Added Tax Act Cap V1 Laws of the Federation 2004 
8 Section 12(2)(a) National Information Technology Development Act (NITDA) 2007 
9 Schedule III NITDA Act 2007 
10 Section 20 NIPC Act Cap. N117 Laws of the Federation 2004 
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As par t  of  i ts  ne gotiations,  NewCo might  agree  with a forei gn investo r  for  the  

transfer of  technology,  use of  intellectual  property rights  or for  the provision of  

managerial/supervisory assistance,  etc.  NOTAP is  tasked with the  responsibil ity  of  

ensuring that  al l  contracts  and agree ments  entere d into for  the tr ansfer  of  for eign 

technology to  Nigerians are registered and in l ine with the acce ptable purposes  

provided for  in  the  National  Offi ce  for  Tech nology  Acquisition and Promotion Act . 11  

NewCo wil l  therefore be required to re giste r the relev ant  agreement with NOTAP  

who has the discre tion to accep t or  reje ct s uch contr act  per  the provisions of  the 

Act. 12 In granting the ce rtificate of  re gistration,  the Director of  NOT AP is  guided b y  

the provisions  of  Se ction 6(2)  of  the Act  which sets  out  the  specifications that  

should not  be  contrav ened by  an applicant  b efore  a  certifi cate  can be issued . These 

include that  the technology must  not be  exis tent in  Nigeria,  only fair  conside ration 

must be made  for  the  trans fer,  lack of  one rous l imitations or r e strictions on the 

transferee,  lack  of  excessive privi leges  to  th e tr ansfe ror,  etc.   

 

Certificate of  Capital  Importation (CC I)  

The Foreign Exchange  (Monitoring and Miscellaneous Provisions)  Act 13 (the  FEMM 

Act)  pr ovides  re gulati ons on capital  imp ortation into  Ni geria.  Cap ital  is  defined in  

the FEMM Act as  al l  cash contributions,  pl ant,  machine ry,  equipment,  building,  

spare parts,  raw  mater ial  and other  business  assets,  othe r than goodwill .  

The FEMM Act  provi des explicitly  that a  person may invest  in any enterprise or 

security,  with forei gn curre ncy  or  capital  impor ted into  Ni geria  through  an 

Authorised De aler  either by  tele graphic  transfer,  cheques or other negotiable  

instruments  and conv erted into  Naira . 14  

All  capi tal  imported i nto  Ni geria  must  be  r eceived thr ough  an Authorised D ealer,  

and a Ce rtificate of  C apital  Impor tation(C CI) must b e  ob tained from the Central  

Bank  of  Nigeria  (CBN) through  the  Authori sed D ealer.  This  requirement  wil l  also  

apply to grants  NewC o receives from inte rnational  b odies,  provided the  funds are 

in foreign curre ncy.  Approved commercial  banks  in  Nigeria  ar e registe red as  

Authorised Deale rs wi th the CBN. The  capital  receiv ed must also  be conver ted pe r  

the provisions of  the  FEMM Act  and CBN R egulations  published fr om time  to time.  

                                                           
11 NOTAP Act Cap. N62, Laws of the Federation 2004  
12 Section 4(d)(i-vi) NOTAP Act provides that contracts or agreements, wholly or partly for or in connection with any 

of the following are registrable: 

(i) The use of trademarks; 

(ii) The right to use patented inventions; 

(iii) The supply of technical expertise in the form of the preparation of plans, diagrams, operating manuals 

or any other form of technical assistance of any description whatsoever; 

(iv) The supply of basic or detailed engineering; 

(v) The supply of machinery and plant; and 

(vi) The provision of operating staff or managerial assistance and the training of personnel. 
13 Cap F34 Laws of the Federation 2004  
14 Section 15 (1) FEMM Act 
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The CCI  is  essential  primarily  for  the  investors  (ventur e  capi tal  firm,  angel  

investor,  private equi ty company,  incubator,  etc.)  as  i t  al lows them to  repatriate  

profits,  dividends  on i mporte d capital ,  loan servicing payments  and r emit  payments  

in the  event of  the disposal  of  their  shares  or l iquidation of NewC o . 15  

 

C OM P L IA N C E C HA LL EN GES  

Corporate Affairs  Commission  

NewCo, l ike mos t CI T start -ups,  resulted from the  successful  experimentation of  

an idea.  To b e able  to  pitch to investors and international  agencie s,  the entity has 

adopted a  brand name in  tradi tional  and s ocial  media  which  is  gradually  gaining 

traction.  The danger i n fai l ing to incorporate the name early enough is  that  the CAC  

may re ject i t  because  it  is  a  prohibited name  or similar to an already existing name. 16 

NewCo wil l  then b e  forced to  adopt  a  different  name  for  incor poration,  thereby 

disrupting its  exis ting branding effor ts.   

Furthermore,  NewCo shall  have the s tatutory obligation to make  and fi le annual  

returns  and its  audite d accounts  at  leas t once e very  year . 17.  

The annual  re turns  ar e required to show  that the  company  is  a  going concern and 

also provide updated r ecords  to the C AC.  However,  NewCo wil l  ne ed not  fi le  annual  

returns in  the  year  of  i ts  incorp oration or the following year so  long as i t  holds i ts  

first  Annual  Gener al  Meeting (AGM) withi n 18  months  of  incorp oration.  I f  NewCo  

fails  to  comply  with this  requirement,  i t  may  be l iable  to  the imp osition of  f ines  and 

its  inves tors  may  ins titute  an action against  i t .  Also,  the  C AC  could s trike  off  

NewC name  fr om the re gister  of  compani es as  a defunct  company.   

Once  NewCo achieve s stabil ity  and signif icant  valuation ,  the  local  or  foreign 

investors  wil l  be gin to sell  off  their  equity holding.  NewC o wi l l  be r equired to 

process the  tr ansfer  of  shares 18 and make ne cessary fi l ings with the CAC. NewC o 

must keep  a  re gister  of  me mbers  and re gularly update  this  when there  is  an 

al lotment or trans fer  of  shar es.   

 

Tax and  Repatriation of Dividends and Profits  

In addi tion to re gister ing for a T IN with FIR S,  NewCo must withhold tax at  the rate  

of  10%  on all  pr ofits  and dividends  paid to  i ts  inves tors.  I f  NewCo fails  to  withhold 

tax,  i t  wil l  bear  the bu rden of  taxation in that respect.  In  othe r w ords,  NewCo wil l  

wil l  diminish its  initial  profits  which ou ght to be  ploughed back  into the business.   

                                                           
15 Section 15(4) FEMM Act 
16 Section 30(1) CAMA 
17 Section 370 CAMA 
18 Section 151  153, 157 CAMA 
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Further,  fai lure  t o  de duct and remit  al l  applicable taxes  when due attr act  penal ties  

in the  form of interes t on outstanding tax,  fines and imprisonme nt of  responsible 

company  officers.   

Also,  where  a CC I  was  not  obtained at the  p oint of  capital  importation,  the  foreign 

investors  wil l  not e njoy fre e repatriation of  their  dividends,  profits  and proceeds  in  

the event of  l iquidation.  This  poses a consi derable challenge for investors whose  

primary  inter est  is  to  make  retur ns  on their  inves tment s  within the shortes t  time  

possible.   

 

NOTAP  

Where NewCo fails  to  register  a  contract/agreement  for  technology tr ansfer  or  fai ls  

to make,  or makes false retur ns in contravention of the  NOTAP Act,  every director,  

manager,  secr etary or other similar  office r of  the  company,  or  pers on concerned  in  

the manageme nt  of  th e affairs  of  the  company,  or  person purporti ng to  act  in such  

capacity  wil l  be  seve r ally  guilty  of  an offence  and l iable  to  be  pr oceede d against  

personally,  e xcept  (s)he can pr ove  that the act  or  omission consti tuting the  offence  

took place  without his  knowledge . 19 

Also,  the  person or  entity who transfe rred the te chnology  or  pr ov ided ser vice  wil l  

not be able to  repatriate his  fees.  

 

C ON C L USION  

The rise of  Nigerian CIT companies  in  recent  times  is  laudable,  especially  for  an  

emer ging industry.  H owever,  given the pe culiarities  of  these  s tart -ups,  care ful 

attention must b e pai d to  ensuring ti mely compliance wi th al l  le gal  requirements  

and pr ocedur es.   

Non-compliance with  the requirements above wil l  r esult  in  s anctions  by the 

regulatory authorities .  This  situation would be  particularly risky for C IT comp anies  

who rely  heavily  on external  funding.  Many  i nvestors  hav e  a  contractual  agreement  

for instalment  funding me aning that the capital  wil l  be release d in instalme nts  

based on the pe rfor mance of  the  CIT comp any per  milestone.   

compliance  obligations wil l  el iminate  or  mitigate  these  challe nges  and enable  

founders  and investors to focu s  on achieving optimal  per for mance and  business  

productivity .  

  

                                                           
19 Section 17 NOTAP Act  
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LEX is a full-service commercial and litigation law firm. It is one of the largest law firms in West Africa 

with offices in Lagos, Port Harcourt and Abuja in Nigeria and Accra, Ghana.   

 

Contact us at: 

4th Floor, Marble House,   

1 Kingsway Road, Falomo Ikoyi,  

Lagos, Nigeria 

Telephone: (+234-1) 4617321-3, 2793367-8, 7406533, E-mail: lagos@aelex.com   

To see our other office locations, please click HERE 
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