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ENHANCED PROTECTION FOR INVESTORS PARTICIPATING IN PRIVATE 

PLACEMENTS?  THE DECISION IN STANBIC IBTC BANK PLC v.  LONGTERM GLOBAL 

CAPITAL LIMITED & ORS. 

  by Olatoye Akinbode1 and Evangel Anih2 

I N T R O D U C T I O N  

Private place ment r e fers  to the issu ing of  securities  by  a  company to  a  small  

number of  select  pers ons.  I n Nigeria,  wher e the  company  issuing the se curities  

(the "issuing company")  is  a  public company,  the S e c u r i t i e s  a n d  E x c h a n g e  

C o m m i s s i o n  R u l e s  a n d  R e g u l a t i o n s  2 0 1 3  )  require  s uch company  to 

obtain the approval  of  the Securities  and Exchange  Commission ( SEC  the 

Commission i t  offe rs  i ts  se curities  to the  select  parti cipants unde r p rivate 

placement. 3   

The public comp any must have  reas onable  gr ounds to believe that the person to  

whom the se curities  are to  be offer ed  offeree  is  sufficiently  knowledge able 

and exp erience d in financial  business matter s  to appr eciate  the me rits  and risks of  

the prospective inves tment ;  and can b ear the economic risk of  the investment. 4 

Where the  company  re asonably b elieves that  the p receding has be e n  satisfie d,  the 

SEC R ules  further  re quire  the issuing company to  provide the offe ree with  a  

placement memorandum containing ve rifiable info r mation ne ces sary for a  prope r 

5 

It  is  a  common practice in the Ni gerian capital  mark et for  a  sophisticated investor 

to,  by  agreement,  wai ve his  right  to  re ceive  the place ment  me mor andum and take 

on the responsibil ity  of  ob taining the infor mation it  ne eds to de cide whether  or 
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3 See Regulation 340(1) of the SEC Rules. 
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not  to  parti cipate  in  a  private  placement.  T he case  of  S t a n b i c  I B T C  B a n k  P l c .  v .  

L o n g t e r m  G l o b a l  C a p i t a l  L i m i t e d  &  O r s 6 has,  however,  changed th is  practi ce.   

In  that  case,  the  Cour t  of  Appeal  affirmed the de cision of  the  Federal  High C ourt 

to  the effect  that  an offe r ee (including s ophisticated investors)  

cannot by contr act,  w aive his  right to  receive the off

memor andum.  Conse quently,  where the pl aceme nt memorandu m is  not  provide d 

to the offere e,  the  sale of  shares contracte d throu gh  private placement may b e 

rescinded by  the  offer ee.  

This  case implies th at the re is  now a  higher level  of  prote ction available  to  

investors  in  the  Nige rian capital  marke t,  while an additional  r esponsibil ity  has 

been placed  on public companies intending to raise  capital  thr ough a priv ate  

placement.  Howev er,  we are  of  the view th at this  pr ote ction is  at  the  exp ense  of  

the principle  of  free dom of  contr act  which has b een held sacrosanct  by the  

Supreme C ourt in a  long l ine of  cases.  Going by the court's  decisi on,  in this  case,  

i t  is  also not  very  cle ar what  the  advantage of  this  new  rule is ,  especially  as  the  

persons being further  prote cte d see m to  e njoy suffi cient  re gulatory pr ote ction 

under the SEC Rules.  

This article  e xamines  the decision in  S t a n b i c  I B T C  B a n k  P l c .  v .  L o n g t e r m  G l o b a l  

C a p i t a l  L i m i t e d  &  O r s .  in the l ight  of  i ts  i mplications as highlighted ab ove and 

argues  that  more  protection is  not  ne cessari ly  a good thing for the Nigerian capital  

market  because s ophisticated investor s,  w ho had earl ier  w aive d their  right  to 

receive  the offe ror  company's  placement  memor andum,  may  turn around to 

rescind the  priv ate  p la cement  on that  same  b asis  when the  inv estment  fai ls  to  yield 

the desire d r eturns .  

F A C T S  O F  T H E  C A S E  

In 2008,  Starcomms  Plc.  (Starcomms) carrie d out  a  private placement exer cise for  

the sale  of  i ts  shares  and engage d Stanbic  I BTC Bank Plc.  (the  Bank) to  act  as  one  

of the Joint Issuing H ouses who wil l  marke t the shares  to investors.  During the 

private placement,  Longterm Global  C apital  Limited,  Lakeside  Mews Li mited,  

                                                 
6(2018) LPELR-44053 (CA); Unreported Suit No. FHC/L/CS/1383/2013 at the Federal High Court. 
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Patrick Akinkuotu  and Oluyinka Akinkuotu  (the Longterm Parties)  applied for 

25,000,000 units  of  s hares in  Starcomms  b y completing four  sep arate  Forms  of  

Commitment attache d to an Investor Le tte r  date d 24 t h  April  2008 .  The Longte rm 

parties paid a  total  of  N1.3  Bil l ion to  Star comms,  which al lotte d to e ach  of  the  

Longter m Par ties,  25, 000,000 units  of  i ts  s hares,  making a total  of  100, 000, 000 

units  of  shares.    

The investme nt  of  the Longte rm Par ties  i n Starcomms  failed,  and by 2012,  the  

shares had los t  almos t  al l  value.  The  Longte rm Parties  then i nstituted  an action at  

the Feder al  High Cour t ( the trial  Court)  agai nst the  Bank  and Star comms , se eking 

an order of  the trial  Court to res cind the  contr act  for the  sale of  shares on the 

grounds  of  fraudulent  misrepresentation .  

The position of  the  p arties  at  the  trial  was  that the  Longterm Par ties  had,  by  the 

Investor Le tte r,   shar es by individually completing the  four  

Forms  of  C ommi tme nt  attached to  i t .  The Investor  Letter  pr ovided that  the  

Longter m Parties,  in  agr eeing to  invest,  waived the ir  ri ghts  to receive  any 

information on Star comms  and i ts  business .  It  fur ther  stated that  the  Longterm 

parties ,  as  sophisticated investors,  under took to ob tain any ne cess ary infor mation 

on the  viabil ity  of  the  investment  by the mse lves .  

The Longter m Parties  argued that,  at  the  time they agreed to pur chase the shares,  

i t  was  indicated in  th e Investor Letter  that  although  SEC  had not appr oved that 

Lette r,  the Inves tor Letter  and the For ms of Commitment attached to  i t  would be  

approved at  the  lates t  on 3 1 s t  May  2008  or  th e purchase  price  would be  refunded in 

full .  The Longte rm Parties  also  ar gued  th at  while the  Bank  had r epresented to 

them that the Investor Le tter  was the  sole document upon which the private  

placement would be conducte d ,  the  Bank  and Star comms  subsequently  conducted 

the private  placement via a  placement memorandum which w as deliberately 

withheld from them b ut was  made available  to  other inv estors  in  Star comms.   

The Longter m Par ties  further  al lege d that  i f  they had the  oppor tunity to  view the 

information in the  pri vate  placement  me morandum,  they would not have  inves ted 

Star comms as  the me morandum contained information that w ould have adversely 

impacted their  decision to  invest .  They,  ther efore,  sou ght  to  resci nd the  pur chase 
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of shar es and requeste d a  re fund of  the sums  paid on the ground that the Bank and 

Star comms  had fraudulently mis repres ente d the  facts  of  the p riv ate  placement  to 

them.  

The Bank,  on the oth er hand,  ar gued  that  the Longte rm Parties  had repres ented 

themselves as  sophist icated investors,  and by the terms  of  the  Investor Letter 

signed by  the m, had assume d the  responsibil ity  for  obtaining al l  information 

necessary  to  make  an informed decision on whether  or  not  to  p articipate  in  the 

private  place ment.  Effectively,  the  Longter m Par ties  had express ly waived their  

rights  to  re ceive  the  placement memorandum and any  information the Bank  and 

Star comms w ere  obliged to pr ovide  re garding the placement trans action.   

The Bank further  contende d that  at  no time  did it  under take  to  secure  SEC's 

approval  to  the  I nvestor Letter  and that  i t  merely promised that  the SEC's appr oval  

would be  obtained for  the  private placeme nt,  fai l ing which,  the  purchase  price  

would be  r efunded in  full .  The Bank  also  denied repres enting to th e Longte rm 

Parties that  the  Inves tor  Letter  was  the  sole document  upon wh ich the  private  

placement would be conducte d.  Rather,  the  Longter m Parties had contractually 

rel ieved the Bank and Star comms of any obligation to  provide  them with any 

additional  docu ment  (aside from the  Inv estor Le tte r).   

Interes tingly,  the  Longter m Parties  did not  present  any  documentary evidence  of 

the al leged repr esentation that the Investor Letter  would be the  sole document  

upon which the  private placement  would be  conducted and r elied heavily  on the 

oral  tes timony i ts  sole  witness to prov e its  claim.  Furthermore,  the  Investor Letter 

did not  e xpressly s tate that  i t  ( i . e.  the  Inves tor  Le tte r)  would be  approved by  SEC, 

as  asserted by  the Longter m Par ties,  but  that SEC w ould approve the sale of  shares 

by way  of  private placement  by  31 s t  May 2008.  

The trial  Cour t  deci ded  in favour  of  the  Longterm Par ties  and r escinded  the 

contr act  of  sale  of  Star by pri vate  placeme nt  to  the m on the  gr ound 

that the fai lure of  the Bank to bring the  existence of the Pri vate Place ment 

Memor andum to the  knowledge of  the Longter m Par ties ,  and the  material  

differences b etwee n the Investor Letter  and the Private P lace ment Me morandum,  

constituted fr audulent misrepresentation on the  part  of  the  Bank  and Star comms  
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to the Longter m Par ties .  Accor dingly,  the tr ial  Court  orde red the  Bank to,  jointly 

and se verally  wi th Starcomms, r efund the  sum of N1.3  bi l l ion pai d by the  Longterm 

Parties,  toge ther wi th pre -judgment  and p os t -judgment interest s.  

Aggrieved,  the Bank fi led an appeal  at  the C ourt of  Appeal ,  and the Court of  Appeal  

heard and dismissed the appeal .  I n i ts  judgment,  the C ourt of  Appeal  held that  

notwithstanding the  agree ment of  the  Longter m Parties  to  w aive their  ri ght  to  

information and to  obtain such  infor mation by their  inves tigation and due 

dil igence,  the fai lure of  the Bank and Star comms to provide  them with the Private  

Placement  Me morandum amounted to fraudulent misrepr esentati on.  

The Bank  has  appeal ed this  de cision at  th e Supreme  Cour t  where the appeal  is  

pending.  

I M P L I C A T I O N S  O F  T H E  C O U R T  O F  A P P E A L  J U D G M E N T  

The principle that can be gle aned from the Court of  Appeal's  deci sion in this  cas e  

is  that the me re fact that  an investor w as not  provide d with a place ment  

memor andum is  suffi cient b asis  to  rescind the contract  of  sale of  shares unde r a 

private placement,  even if  the information contained in  the place ment  

memor andum was pub licly availa ble and cou ld be sourced by the i nvestor  through 

due dil ige nce ,  and particularly whe re  the  i nvestor  had expressly  contracted to 

obtain the  said information on his  own as  happened in  this  case.  

The de cision,  in  this  case ,  se rves  to  p rovide  further  protec tion to  i nvestors  in  the 

Nigerian capital  mark et.  However,  the  question arises  on whe ther  the  bene fits  of  

such prote ction justify i ts  cost .   

What SEC s ought  to  achieve by  r equiring that  placement  memor anda be  provide d 

to al l  investors  is  the provision of a fair  opportunity to  such inves tors to  make  an 

informe d de cision on their  propose d inv estment in a comp any.  The test  for 

whether an inv estor  is  adequately protected in any  give n trans acti on is  whether  or 

not such an inves tor  had a fair  oppor tunity and resources  to  make an infor med 

decision.  
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In the ins tant case,  we are  of  the opinion that  a fair  opportu nity was inde ed 

provided to  the  Longterm p arties  to  mak e an informed de cision on the  meri ts  of  

investing in  Starcomms. The  Longte rm P arties  sig ne d the  I nv estor  Lette r  and 

freely agr eed to  obtain the  information contained in the Pri vate  Placeme nt 

Memor andum,  throu gh  their  inv estigation and endeav our.    

We believe that the  Bank was entitle d to pres ume that  the Longter m p arties,  being 

sophisticated inves tor s,  had ob tained all  th e information which  they required to  

make an infor med de cision on the  investment ,  particularly after  having  bound 

themselves t o  do so.   

What is  more,  under the terms  of  the  Inves tor Le tte r the  Longter m Parties  agreed 

to consul t  with their  lawyers,  advisers and other rele vant  profe ssionals  before  

deciding to invest in the shares.  We are the r efore of  the view that a  fair  opportunity 

had b een duly  provide d to  the  Longter m Par ties to  make  an infor med de cision on 

their  investment  in  Starcomms. No fur ther protection under the l aw was therefore 

due them in our  view.  

It  is  also imp ortant  to  note  that  the  Inv estor Letter  did not  expre ssly state that  i t  

( i .e.  the Investor Letter)  w il l  be appr oved by SEC, as  asse rted b y the Longterm 

Parties;  what  i t  s aid  was that  SEC would approve  the  sale  of  s hares by  w ay  of 

private place ment by 31 s t  May 2008.   approval  of  the private placeme nt was 

indeed obtained b efor e 31 s t  May 2 008.  It,  however,  appears  that  th e fai lure  of  the  

trial  Court  to  apprec i ate the difference be tween ob taining SEC's approval  for the 

Investor  Letter  and obtaining SEC's approval  for  the  private  placement  played a 

significant r ole in  i ts  decision.  

Furthermore,  we are of  the  view that the  fai lure of  the Court  of  Appeal  to giv e 

effect to the contract of  the  par ties in this  case,  as  set  out in  the  I nvestor  Le tte r,  

contr adicts  a long l ine of  decisions of  the  Supreme C ourt on the  sancti ty of  the 

Arjay  Ltd.  & Ors.  v.  A. M.S.  Ltd. , 7 the  Supre me Cour t  per  T obi 

J.S.C.  stated as  follow s [at  page  67,  par as A - E]:  

                                                 
7(2003) LPELR-555(SC); see also the cases of Northern Assurance Co. Ltd. v Wuraola (1969) 1 NMLR 1; (1969) NSCC 
22; Aouad v Kessrawani ([956) NSCC 33; Oduye v Nigeria Airways limited (1987) 2 NWLR (Pt. 55) 126; Niger Dams 
Authority v Chief Lajide (1973) 5 SC 207; Bookshop House v Stanley Consultants (1986) 3 NWLR (Pt. 26) 87. 
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It  is  an  elementary la w that  where  parties  h ave  entered into a  co n tract  or  an 

agreement,  they are  bound by the  provi sion s of  the  co ntract  or  a greement. 

Accordingly,  a  party  c annot ordinarily resi le  from a contrac t  or  agreement just  

because  he  later  fo und that  the  co nditions  of  t he  contract  or  agreement are  no t  

favourable  to  him. Thi s  is  the  whole  essence  of  the  doctrine  of  the  sanctit y of  

contract  or  agreeme nt.  The court  is  bound to constr ue  the  terms of  the  contract  

or  agreement and the  terms only in the  event  of  an ac tion ari sing the refrom.  

CONCLUSION  

It  w ould be  inter esting to note  the  outcome of  the  Bank's  appe al  to  the Supreme 

Court in  this  case as the d ecisions  of  the  tri al  Court  and the  Cour t  of  Appeal,  in this 

case,  are  in our  respe ctful  view,  base d on a  misconception  of rele vant  facts ,  as  se t  

out in  the  prece ding s ections .   

Nonetheless,  u nti l  th e Supreme  C ourt  re ve rses the  decisions  of  the lowe r  cour ts,  

public companies  engaging in  a  p rivate  placement  of  their  shar e s ar e advised to 

ensure that  the place ment memoranda underlying their  private  placeme nts are 

provided to  al l  inv es tor s  irrespe ctive  of  any contractual  arrangements  b etween 

them that  do not mak e the  provision of  the  memor anda mandator y . 
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http://www.aelex.com/corporate-commercial/
http://www.aelex.com/energy-and-natural-resources/
http://www.aelex.com/energy-and-natural-resources/
http://www.aelex.com/environment/
http://www.aelex.com/infrastructure/
http://www.aelex.com/insurance/
http://www.aelex.com/intellectual-property/
http://www.aelex.com/labour-employment/
http://www.aelex.com/litigation-dispute-resolution/
http://www.aelex.com/regulatory-compliance/
http://www.aelex.com/taxation/
mailto:lagos@aelex.com
http://www.aelex.com/pages/nigeria.php
https://www.linkedin.com/company/aelex/
https://twitter.com/AelexPartners
https://web.facebook.com/aelexpartners/?_rdc=1&_rdr

