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CASE REVIEW: ESSO PETROLEUM AND PRODUCTION NIGERIA LIMITED & SNEPCO 

V. FIRS & NNPC 

  by Ibifubara Berenibara1 and Chizaram Uzodinma2 

I N T R O D U C T I O N  

The Nige rian Court  of  Appeal  in  Esso Petrol eum and Production Nigeria  Limite d & 

Shell  Nige ria Explor ation and Production Company Li mited v .  Feder al  I nland 

Revenue Servi ce  &  Nigerian National  Petroleum Corporation [ Esso v.  FIRS]  

deviates  from i ts  pre v ious position that  disputes arising out  of  Production Sharing 

Contracts  having tax implications,  ar e tax disputes which are  not subje ct to  

arbitration.   

On 10th Mar ch 2017,  the Court of  Appe al  took a differe nt view from its  pr evious 

position in  E s s o  E x p l o r a t i o n  a n d  P r o d u c t i o n  N i g .  L t d  &  A n o r  v .  N N P C ,  [Esso v.  

NNPC]  and in Shell  Nigeria Explor ation and Production & Ors.  v.  FIRS & Anor.,  

[SNEPCO v.  FIRS ]  in  holding that  disputes  arising out  of  the  righ ts  and obligation 

of par ties to  prepare Petroleum Profi t  Tax returns and deter mined the v olume of 

Tax Oil  to  be  al located in  accordance  with a  Production Shari ng Contract,  was  

essential ly  a contr actual  dispute and not  a tax dispute,  there fore the arbitral  

tribunal  has  jurisdicti on to dete rmine  the  di spute.   

The Court  had in the earl ier  cases  cite d ab ove,  interpre ted such disputes to  be  tax 

disputes and declare d that  they  ar e  incapable of  being arbitr ated upon,  thus  

null ifying arbitral  awards de ter mining the  cl aims.  

Fa c ts  

Esso Exploration and Production Limite d,  Shell  Explor ation and Production 

Limited and Nigeria National  Petr oleum Corporation  

Corporation)  entered  into  a  Production Sharing C ontr act  (PSC) aime d at  the  

exploration of oi l  fr om the  OML 133  contr act are a.  

The PSC contained pr ovisions on how  oil  pr oduced from the contr act area was to be  

al located betwe en the parties.  By  virtue of the PSC, Cost Oil  wa s to be l ifte d by the  

Contractors ,  Royalty  oi l  and Tax o il  to be  l ifted by the Corporation ,  and Profit  Oil  

was to  be  l ifted by  bot h the  Contractors  and the Corporation  in accordance  with the  

l ifting al location p rep ared by the Contractors.  Under  the PSC , the Contr actor has  

                                                           
1 LLM; MCIArb; ACTI; Senior Associate at AELEX; iberenibara@aelex.com  
2 ACIArb; Associate at AELEX; cuzodinma@aelex.com  

EXPERTISE: 

COMMITMENT: 

SOLUTIONS: 

http://www.aelex.com/catalog/ibifubara-berenibara60.php?cat_id=1&number=0
mailto:cuzodinma@aelex.com
http://www.aelex.com/catalog/ibifubara-berenibara60.php?cat_id=1&number=0
http://www.aelex.com/
mailto:iberenibara@aelex.com
http://www.aelex.com/our-people/associates.php
http://www.aelex.com/
mailto:cuzodinma@aelex.com


2 
 

the righ t to p repare  the Petroleum Profit  T ax (PPT) retur ns  and deliver  i t  to the 

Corporation,  whose r esponsibil ity  is  to su bmit  the returns  as prepared by  the  

Contractor to the Fe deral  I nland Revenue  Service  (FIRS) .   

The Contractors  initiated arbitration agains t the C or poration on the basis  that  the  

Corporation was l if ting more tranches of  oi l  ( including Tax oil)  than it  was entitled 

to l i ft  unde r the l ift ing al location prepar ed by  the C ontr actor s,  and that  the  

Corporation had unilaterally  pr epared and submitte d PPT re tur ns to  the  FIRS  in 

breach  of  the  PSC.  It  there fore  sough t  declaratory  or ders  to  the  effect  that  the  

Corporation was  in  b r each  of  the  PSC  by  wr ongfully  over  l i f ting crude oil ,  that  the 

Corporation ceases  further wrongful  over -l ifting and only l i f t  cargoes of  oi l  in  

accor dance  with the  Con  r efunds  

the over  l i fte d crude oil  and that the Corpor ation ceases further  s ubmission to the 

FIRS,  tax  retur ns which are  inconsistent  with those p repared by  th e Contractors .   

The FIRS fi led an action at  the Fede ral  High Court,  challenging the jurisdiction o f  

the a rbitral  t ribunal  to hear  and de ter mine  the subje ct  matte r  of  the dispute  on the  

basis  that  the  matte rs  were dir ect  tax  matter s  or  matters  relating to tax,  which  were  

within the exclusive j urisdictio n of  the Fe deral  High cour t. 3 It  sou ght de clarations 

that  a  deter mination of  the  aw ard by  the  tr ibunal  would impinge  on its  obligation 

to access  and collect  tax  and an order exclu ding the taxation related matters  fr om 

the ambit of  the  arbitr ation agreeme nt ,  amongst  others.  

The Contractors  fi led a Notice  of  Preliminar y obje ction on the b as is  that  the  court 

lacked jurisdiction to  enter tain the  suit  by  virtue  of  Section 34  of the  Ar bitration 

and Concil iation Act  CAP A18 LFN 2004 ,  and that  the FIR S had no locus  standi ,  as  

i t  was  neither  a  par ty to the PSC  nor a party  to  the  arbi tration agr eement.  

The Federal  High Cou rt,  on 9 t h  Mar ch 2012  delivered i ts  ruling in  fav our of  FIR S,  

holding that the  subje ct matter of  the  ar bitr ation w as related to tax and the refore  

was not subje ct to  the  jurisdiction of  the  ar bitrator .  The  Contractors appealed  to  

the Court  of  Appeal.  

 

The Contractors  conte nded that  the  claim be fore  the  arbitral  tribu nal  was  not a tax  

matter  but  purely  a  contr actual  matter ,  which is,  how  oil  p r oduced from the 

contr act  are a was  to  be shared be tween the C ontr actors  and the  Corporation ,  as  

agree d under  the PSC .  The counsel  rep resenting the Contractors  further submitted 

that  the  contr actual  dispute  ste ms  from  f  the  PSC,  by  

l ifting more car goes  of  oi l  than it  w as entitled to  l i ft  under the l ifting al location 

prepared by the  Contr actors  which was as a  result  of   unilateral  

fi l ing of PPT re turns  inconsistent wi th thos e prepared by the Contractors.  

FIRS Su b m is s ion  
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The FIRS,  as  the  1 s t  Re spondent,  submitted that the  main grouse  of  the  C ontr actors  

was their  tax l iabil ity  which was wrongly as sessed by the  FIRS due to the  

 unilate ral  computation of  tax returns  and its  l i f ting of  oi l  required 

for that  purpose.  It  fu rther contende d that  the fi l ing of  PPT retur ns is  a  tax  matt e r  

and that  such matters  were not  ar bitrable  by  virtue  of se ction 3 (g) of  the Petroleum 

Profit  Tax Act  (PPTA). 4  

 

The conte ntion of  the  Corporation was  that  the  matters  refer red by the p arties  to  

arbitration are  direct  tax  matte rs  or  matter s  relating to  taxation,  par ticularly the  

fi l ing of  PPT r eturns.  It  submitted that  the  claim  be fore  the  arbitr al  

tribunal  was  basically  that  they had bee n over tax ed with r egards to T ax oil  and 

Royalty oi l ,  which ne cessari ly  fal l  unde r se ction  3 (g) of  the PPTA , and as  such,  this 

dispute was  not  arb it rable.  It  further  contented that  grant ing the C

reliefs  would amount  to hampering  contractu al  and s tatutory 

duty to fi le accurate P PT returns.   

 

The Court,  in  reaching a  de cision,  exami ned the  Notice of  Ar bitration and the  

Stateme nt  of  Claim b e fore  the  arbitr al  trib unal.  I t  came  to  the conclusion that  the 

dispute amongst  par ti es was  as  r egards  who had what  rights  and obligations  under  

the contract  (i .e.  the  PSC)  and as such,  the dispute was clearl y a contr actual  

dispute.  The  cour t noted that  the  substance  of the complaint  is  that the Corporation  

violated the contr actu al  provisions for the p reparation of the PPT returns.  It  note d 

that  the  prepar ation of PPT re turns  and the deter mination of  Tax oil  that  should be  

al located w ould b e  with r egards  to  the  PPTA, the  Deep  Offshore  and Inland Basin 

Production Sharing C ontracts  Act  and other  relev ant  tax le gislation s.  The  fact  that  

the parties guide the mselves by the pr ovi sions of  the s aid tax legislations in 

deter mining the  l ifting al loc ation of T ax oil  or  in making PPT returns does  not  

render  the  basic  contract ual  dispute  on the obligation  not  to  l i ft  beyond  the 

prescribed allocation  of  any  tranche  of  cru de o il  ( including T ax  oil)  and the  right  

to pr epare  PPT retur ns,  a tax  dispute.  

The court refused to be  bound by  its  earl ier  decisions  in Esso v.  NNPC and in  

SNEPCO v.  FIRS,  whe re it  held on the basis  of  claims  similar  in s ubstance  to  the  

present case,  that the disputes were ,  stating 

that  the  earl ier  decis ions on the  arbi trabil ity  of  the  issues from the  PSCs  were  

reached per incuriam.  The court  had also  held in Esso v.  NNPC that  the dispute  that  

was submitted to  the  arbitral  tribunal  was  in essence  a tax dispute in  the garb of  a  

commercial  disp ute.   

                                                           
4 subject to the provision of [the PPTA], every claim, objection, appeal, 

representation or the like made by any person under any provision of [the PPTA] or subsidiary legislation made 

under the PPTA shall be made in accordance with such Act and legislation.  
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The cour t  however  hel d that  althou gh the  primary  dispute  was  contractual,  some  of  

the rel iefs  sought  by  the Contractors  before  the  tribunal  were  birthed fr om issues 

which were  in  substance,  tax disputes and therefor e  out  of  the j urisdiction of  the  

arbitral  tribunal.  I t  s tated  that  the rel ie f  se eking an orde r of  t he tribunal  that  the  

Corporation ceases fr om making tax re tur ns inconsiste n t wi th the PPT returns 

prepared  by  the  Contractor ,  takes  aw ay  th e discretionary  power  of  the  FIRS to  

by  

sections  35,  3 6,  37 and 43(1)  of  the PPT Act .  I t  also  defeats  the  oper ation of se ctions  

52  and 53  of  the PPT Ac t  which makes th e fi l ing of  inaccurate  PPT re turns an 

offence.  I t  also note d that the award of damages  and interest to cover the value of  

the crude  oil  ov er -l i ft  amounted  to  orde ring the  Corpor ation to  r efund  the  

Contractors  part  of  th e over -l if ted T ax oil  that w as  used to  pay  P PT to  the  FIRS on 

their  behalf  and such an award disre gar ds the provision of  section 23 (1)  and (2 )  of  

the Fede ral  Inland Re venue Servi ce  (Establi shment)  Act  No.  57  of  2007  which  vests  

the authori ty to  decide  on who is  el igible  for a  tax  refund,  the e xtent of  tax refund  

that can be  made  and  the basis  for  i t,  on the  FIRS.  

The court  agreed with  the decision of  the courts  in  Esso v.  NNP C  and S NEPCO v.  

FIRS,  that some of the rel iefs  claimed for ( which were e xactly  similar to the  three  

rel iefs  singled out in  the present case)  rai sed tax issues  and as  such,  were not 

arbitrable.  I t  declare d the awards  on  the  thr ee issues a  null ity.  Th e cour t howe ver 

set aside  the  decision of  the trial  court  to  the extent  that i t  null i fied the e ntire  

agree ment,  bu t i t  upheld the  de cision null ifying the aw ard on th e claims which the  

court  had identified as tax matters.  

Ou r T h ou g h ts  

In an earl ie r  review  of  Esso v.  NNPC if the de cision is  not  set  aside  

upon a  further  appe al,  i t  then means  th at companies cannot  validly submit  

contr actual  disputes to arbitr ation where the eventual  ou tcome wil l  impact upon 

tax obligations . 5 The  de cision in th e prese nt  case now offers  a 

gl immer  of hope  for  arbitration clauses in  Nigerian PSCs  which typically  have  tax 

implications  due  to  pr o visions on the  al location of  various tranche s  of  oi l ,  including  

Tax oil .   

Unlike the  decisions  i n Esso v.  NNPC  and SNEPCO v.  F IRS ,  wher e the  aw ards  were 

null ified on the  grou nd  that  the  dispute s  submitted for dete rmination were  tax  

disputes which were within the exclusive j urisdiction of the  Federal  High Cour t ,  

the cour t took a  diffe rent view in holding that  despite  the fact that the  dispute  

before  the  arbi tral  tri bunal  touched on the tax obligations of  part ies (i . e.  who is  to  

fi le PPT returns  and what al location of  Tax oil  a  par ty is  e ntitle d to),  the primary 

grouse be fore  the trib unal  was the b reach of the ri ghts  and obli gations arising out 
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of contr act  and there fore the dispute was not entir ely a tax dispute but a contractual  

dispute.  

The implication of  this  decision is  that  an ar bitral  tribunal  wil l  have jurisdiction to  

hear and dete rmine  disputes arising out  of  PSCs  re gardless  of  the fact  that  such  

dispute may r elate  to  the tax obligations  of  parties.  However,  any relief  claimed 

before  the  tribunal  ar ising out  of  matters  which would necess ari ly  impinge  on 

statutory  duties  or  jurisdiction,  must  b e e xcluded from th e submission to  

arbitration,  as  the cou rt  wil l  not  hesita te  to  pronounce  such  issue s as  tax dispute s 

and as such,  not  ar bitr able .  


